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ontract For The Carriage Of Goo

> Drawn Up 1956 By U.N. Economic - .
For Europe

> To Standardise Carriage Terms Throughout
Signatory Siates:

» CARMACK Amendment: US igle Trahs'it




Introduction

“TilierContracting Parties, having recogrized. tile desirabliity, or
StandardliZing the: Conaitions govErIng tie Conrtiact 1or the
International cariage) 01igoods: by, road, particulary: With FESPECT: to) e
AOCUMents Used Ior: SUCH, cariage. arnd to) the. carier: s liability, Aave
agreed as Irollows:

> Problems....

> ..notoriously difficult..” Mocatta J. in Cummins Engine Co. v Davies
Freight Forwarnding

> ... IES reputation| (as notorously dificult) ISHNEACE LLordl Justice Rix in
Andrear Merzario: V. Leitner:.

> Why'so problematic? 0
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Aims

> Highlight key parts ofi the Convention

> Scope; Off Application

> ldentity, Of Carrier

> Notification & Time Limits

> Limitation: Of Liability:/ WilitifMisconduct

> Show' how! interpretations vary
> How! tor get the most out of CMR
> Comparison with US Carmack




Signatory State
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Consistency.

> Language

> Diffferent Jurisdictions Apply: Different; Standardsiand
lierms o LLaw

> Diffierences in Interpretation
> Breaking Limitation
> Recoverability’of- Clstoms: Duty.
> Circumstances Beyond the: Control Off the Carrier
> Successive Carriage

> Multiple Carriers & Choice of Jurisdiction
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Jurisdiction

> Article 31.

> Designated By Agreement

> Defiendant’s Prncipal Place; Off BUSINESS OF the
Braneh or' Agency: throughi which' the; contract
Wasimade

> Place of taking over'the goods
> Place designated for delivery




Jurisdiction

> Claims may be brought against
> e First Carrier
> e Last Carrier
> The Responsible Carrier

> Multiple Options

> Maximise Recovery / Minimise Exposure
> Declaratory Action




SCOpE off Application

> Goods On Wheels Across A Erontier”

Alan E Donald

Art: 1,715 Convention shiall afup/y 10 EVELY. CORIact IOk the.: carliage) of:
goods by road i VERICIES Iorreward, WHER. the pPlace. Of: takiiig: GVer:
of the goods and the place designated for delivery, as specified in
the contract, are’situated in: two: aliferent countries, or which'at
least onells a Contracting country, Irréspect/ve or the! place of
resiaence) and tiie nationality, o the: parties:

> Contract
> Place of Delivery/Destination
> Carriage By Road: “Oni Wheels™
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SCOpE off Application

> Contract
> Contract for' Reward
> In any form, even verbal
> CMR Consignment Note'is NOIF necessary
> CMR Autematically: applies; to every contract




SCOpE off Application

> Place of collection/delivery
> Must be In diffierent countries,

> At least one off Whichy IS a| signatory. to the
convention

> CMR only applies to’ Internationall Carriage

> Nationalities of the sender/receiver/carrier are
Irrelevant:

> CMR applies by virtue of the contract, not the
performance of It




SCOpE off Application

> Carriage By Read: ~0On
Wheels™
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Goods must remain on
wheels

Combined Iiransport

> CMRwill'apply:if:goods not
Unloaded

> If goods are unloaded CMR
will“not apply

Containerised €argo

liransshipment as part of
normal operations
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ABC Trucking USA Contracted Carrier

> Goods Carried By Road Over Frontier Of A Signatory
State

> CMR Applies  notwithstanding...
« US Based Carrier

* No CMR Consignment Note
e Carrier’'s Own Terms & Conditions
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CAD, United Kingdom

> Goods Carried By Road Then Unloaded And By Sea:
Goods Not On Wheels When Crossing Border
> CMR Does Not Apply
> No International Carriage By road

> However, if Goods carried by road and then by Ro-Ro
Ferry i.e. not removed from wheels, CMR will apply
throughout
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SCOpE off Application

> Art. 41. Not possible to derogate from the
terms of the, convention

> Datec Holdings vs. UPS
> CMR Contract: created! by act off cariage
> Once created, could not derogate; firom CMR




Identity of the Carrier

> Nodefinition previded

> Determining factor in deciding where suit may.
pe brought

> Principal place o business; ofi first, Iast or respensible
caltier

> Maximise recovery: potential

> Art. 6; CMR consignment: note te contain the
name and address of the carrier. e

> BUt what I there! IS ner consignment note? &
N,
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Identity of the Carrier

> Subcontracting

> Freight! Forwarder

> CMR note naming| themselves as carrier
> Noi EMR note issued

> No physical possession of goods




Identity of the Carrier

> Freight Forwarder may. represent a
preferable target for recovery.

> May: have better Insurance cover
> Be more financially’ stable
> Be based locally or'in a preferred jurisdiction

> When is the Freight Forwarder a Carrier?




Identity of the Carrier

> A contract to undertake the carriage? or

> A contract to arrange the carriage?

> Norneed tor have had physicall custedy:

> Examination of the fiacts
> Correspendence between! the parties
> Past practice
> Services advertised or offered
> Control off the arrangements
> Freight invoices
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ABC Trucking USA Contracted Carrier

> Did ABC Charge a Flat Rate for Freight or a
Declared Commission On The Freight?
> ABC Trucking may be CMR Carrier even if they own

no trucks and have no physical means of completing
transport




Liabilities & Defences

> Art. 17(1) "The carrier shall be liable for the totall or partial loss of the
go0odSsi and fier damagde thereto) occurring) DEtWeen| the time, Wheni he, takes
oVer the goeodsiand the time of delivery, asiwell asifor any delay: in
delivery.”

> liaking Over the Goods
> Point atiWhich! carrier assumes; control off the goods

> Delivery.

IHanding| oVer: custody’ and physicallcontro)
Goeds net unloaded are net fully delivered
Goods must be accepted

Must be teran autherised person

>
>
>
>
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Liabilities & Defences

> Delivery tor authorised persons
> Beware the “Mile End Shufife:..*

> Must seek instructions from the shipper
belore; delivering te any other location or
PErson

> Evenifi delivery atithe original address; Is
physically’ impossible.




Liabilities & Defences

> Art. 17(2) *..circumstances whichi the carrier couldl not

avoid' and' the consequences off Whichr he was Unable to
prevent”

> Burden of Proof fiallsionl the Carrier

> Differingl Interpretations;
> France — force majuere/act of God

> Netherlands — all measures reasonably: required: in the
circlmstances

> Germany — carrier must show! the Utmost care Was take
> England— could net aveid evenwith the utmest care
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Liabilities & Defences

> Could Net Avoid....
> Appropriate choice, off parking place
> Vehicle left unattended
> Use, of two drivers
> Exceeding| legali driving hours
> Better Route Planning
> Use off Security/Anti-theft devices
> Awareness of risk of theft




Liabilities & Defences

> Measures to be expected should be
proportionate to value of the cargo

> " Ciciatiello”: 21¢ driver unrealistic
> TThefit by bogus customs officials

> Burden Of Proof Is Always High



Liabilities & Defences

Art, 17(2)

Well lit, busy’ service station. l-ow! value cargo) parked
between other: truckssand left Unattended for a 5 minute
rest stop. Thefit devices! fitted.

Cargo lefit unattended and eut of sight: WhIISt driver visits
rfestaurant. N4

Medium! value lead. Parked overnighnt by: side of

Mot%rway. Driver aslieepiin cab,  Offi road! parking wWithin
ieach. NK

> lraffic Accidents
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Notice Of Claim

Apparent loss/damagde:
> At time ofi delivery.

INOR-apparent 10ss/damage:
> Within' 7 working| days of delivery.

Burden: OF Proofi

> Fallure tornotify/ IS’ primalfacielevidence oft goods' being delivered
N seund condition

JoInt Inspections

> Evidence contradicting joint inspectionsis only’ allowed in cases; of
non-apparent loss or damage.
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P

Time Bar f

> Art 32. " The period of limitation for an action arising out of
carriage under this Convention shall be one year.” running from:

> PartialrLess/damage/delay.
> Date Of Delivery

> Total Loss

> 30 Days After the Expiry of the agreed time limit for delivery
or 60 days from the date the goods were taken over by the
carrier

> All Other Cases
> Expiry of three months after the making of the carriage

> Except.... Wilful" Misconduct
> Three Year Period of Limitation.
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Time Bar

> Art. 32 (2)

> Written claim suspends time bar until such time
as claim documents are returned and the claim
IS rejected n Whting.

> Should Allfdecuments be returned?
> Rejection must be clear and ‘meaningfulf

> Tlake Care When Relying Oni This Provision




[limitation of LLiability;

> 8133/ SDR per KG Lost ofi Damaged

> Uptora Maximum of Value Of The Goods Lost of
Daniage
> Fixed At Value At The Time and Place; Accepted For
Carriage
> Interest at 5% pa, Carriage Charges (Freight
etc.) Also Recoverable

> Delay: Compensation Not Exceeding Carriage
Charges




Higher Compensation

> Art. 24: Sender may declare value

> Art. 26: Sender may declare an amount of
“special interest”

> Must be on| consignment note
> Surcharge must be payable

> Fixes liability’ at the limit of the value or
special interest declared.




Wilfulf Misconduct

> Art 29. " The carrier shall not be entitled to ..., limit His iability,
... [['the damage was caused: by: his Wilftl-misconauct ...«

> More thani Gross Negligence?

> Subjective Test: Driver’s State Of Mind

> Must be the cause of loss
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Wilfulf Misconduct

> England

> Subjective Test
> State of mindlmay: be imputed (lLacey’ sy Footwear)
> Balance of Probabilities; (Datec vs.. UPS)

. Netherlands '
> Conscious Recklessness

> Belgium
> Conscious Fault




Wilfulf Misconduct

> Flrance ‘
> Closer o Gross INegligence

> |Less| Impeortance Placed On Subjective

Element

> Spain '
> Closer to Gross Negligence

> May Shift Burden Of Prooff Back Onto Carrier
[ Circumstances Of TTheft Unknown




Wilfulf Misconduct

> Germany: Loss With Unknown Cause

> When, Where; the 10ss 6ccurred
> Steps taken to prevent 10ss

> Carrier must provide fullfdisclosure ’

> I he cannot, default'eguivalent tor Wil
Misconduct is assumed.




Wilfulf Misconduct

> Germany: Damage With Anr Unknown
Cause

> Due: Diligence to Determine; Facts of Loss
> Norassumption: i Facts net Uncovered




Wilfulf Misconduct

> Germany: Loss/Damage Withia Knewn
Cause

> Objective, Standards ol Behaviour
> Use of Secure Parking
> Location of Less
> Security: Measures Taken
> Compliance WithrHandling Instructions
> Failure 1o Correct Poor Stowage

» Contributory Negligence
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Wilfulf Misconduct

> Declaratory Actions

> Carrier: Issue; in England or Netherlands asap.

> Germany: Does Not Recognise Declaratory,
Actions! By: Carriers

> Unresolved Confilict With EU Law




Customs/Excise Duties

> At 25(3)) caridgel Giiarges, Custonis! GULES and Other Glarges
IACUred i FESPECIOIRthE. Carriage O goods shiall be rerundedin il
I, Case Or: oLl /osS arnd il Proportion: to) the 1055 sUStalied il case

Of: partial /oss

> IHow: T'er Interpret “incurred (NI respect; ofi
the carriage of the goods™?

> Charge arising frem way: inf Which geodsi were
carried?

> Charge arising from fact that goods were lost?




Customs/Excise Duties

> England, Belgium, France

> Such costs) are result off the way. Inf Which goods
WEre carried, therefore recoverable.

> Netherlands, Germany.

> Slch costs are result off goods beihg lost, not
carried, therefore not recoverable.




How te; Live With CMR

> It's not perfect but could be a lot worse...




Successful Recoveries

> Choice of Carrier

> Clear Instructions To Carrier. ,'
> Acknowledgement

> AdVise of Specific threats and experiences

> Act Quickly In The Event Of Loss

> Clause Delivery Receipts
> Place All Parties On Notice

> Notify Insurers As Early As Possible




Successful Recoveries

> Service Adgreements

> Inereased Limits Of
Wfz]0j]118Y

> Jurisdiction Clauses




Successful Recoveries

> Jurisdiction Clause

Wiliful Customs Recover
Misconduct Duties Legal Costs

England - Y

Netherlands - -

Germany Y -




Successful Recoveries

Place All Known (or Potential) Carriers On Notice
Be Aware That Interpretations Differ
Documentation

> Instructions; te; Carriens

> Freight Invoices

> Senvice Agreements

> Delivery Receipts
Wilful Misconduct

> Be Realistic About Chances

> Be Prepared o Moeve Quickly \When Anr @pportUunity AHSES
Time Bar

> AssUme: OnerYear
> Caution Whent Relying Upon: SUspension
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Suceessive Carriage

> Where a Carrier has paid a cargo claim
and wishes to pursue a subcontractor;

> ime Bar
> One Year From: e Date Of Judgment: or Payment

> Jurisdiction
> Place off Residence Off Actual Carrier
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Carmack

Contract for carriage of
goods carried on
wheels over an
international border of
at least one signatory
state.

Transport by land
crossing a state
boundary whether
from a foreign country
or another state.

Carrier

First, Last or
Responsible. (All may
be held jointly and
severally liable.)

Contracting,
Performing or other
carrier over whose line
or route the goods are
carried.

(All may be held jointly
and severally liable.)

Physical Possession of
goods is not a requisite
to being held to be a
carrier.

Physical Possession of
goods is not a requisite
to being held to be a
carrier,

CRAIG/is Ltd.
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Carmack

Notice

At time of delivery in
case of apparent loss
or damage.

Within 7 days of
delivery in case of non
apparent loss or
damage.

In writing within nine
months of delivery.
Written notice must
contain facts sufficient
to identify the
shipment; assert that
the carrier is liable;
make a specified
demand for money.

Time Bar

One Year, suspended
upon written
submission of claim
until such time as
repudiated in writing
and documents
returned.

Two years from the
date the carrier

declines any part of
the claim in writing.

Limitation of Liability

8.33 SDR per KG.

Carrier’s tariff.

CRAIG/is Ltd.
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Carmack

Option to Declare
Higher Value/Obtain
Higher Level Of
Compensation

Yes. Art 24 & 26.

Mandatory. Shipper
must have option for
Carfier's standard| tarifi;

to apply.

Wilful Misconduct

Removes right to limit.

No equivalent.

Defences

Circumstances beyond
the control of the
carrier and the
consequences of which
he was unable to
prevent.

Act of God or Public
Enemy

Inherent Vice

Inherent Vice

Wrongful Act of The
Shipper

Act or fault of the
Shipper

Pre-agreed use of
unsheeted vehicles

Derogation

Not Permitted

Not Permitted

CRAIG/is Ltd.
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ARy QUEestions?

> Thank You!

Stuart Jordan

Director, Marine
CRAIG UK, Ltd.

S|ordan@craig-is.com




